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On behalf of the Competitive Enterprise Institute (CEI), a non-profit public policy group specializing in 

regulatory issues, I respectfully submit this comment letter on the Environmental Protection Agency’s 

proposed “Carbon Pollution Standard.”1 

CEI recommends that the EPA withdraw the proposed rule for the following reasons: 

1. The EPA’s proposal would effectively ban construction of new coal-fired power plants, a policy 

Congress has not approved and would reject if proposed in legislation and put to a vote. 

2. The proposal is an underhanded ‘bait-and-fuel-switch.’ The EPA assured stakeholders in March 2011 

that it would not redefine source categories to require fuel-switching from coal to natural gas. Had 

the EPA come clean about its agenda in 2010 and 2011, Senators Murkowski and Inhofe would likely 

have garnered more support for their efforts to overturn the agency’s greenhouse gas regulations. 

3. The proposal relies on weird contortions – a consequence of the EPA’s attempt to use the Clean Air 

Act as a framework for regulating greenhouse gases, a purpose for which the Act was neither 

designed nor intended. For example, the EPA pretends that natural gas combined cycle – a type of 

power plant – is a “control option” and “system of emission reduction” that has been “adequately 

demonstrated” for coal-fired power plants.  

4. The proposal will provide another precedent for establishing National Ambient Air Quality Standards 

for greenhouse gases, taking America one step closer to policy disaster. 
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I. Introduction 

The proposed rule requires new fossil-fuel electric generating units (EGUs) to emit no more than 1,000 

lbs of carbon dioxide (CO2) per megawatt hour (MWh). About 95% of all natural gas combined cycle 

power plants already meet the standard, according to the EPA.2 No existing coal power plants come 

close; even the most efficient, on average, emit 1,800 lbs CO2/MWh.3 

A coal power plant equipped with carbon capture and storage (CCS) technology could meet the 

standard, but the levelized cost of new coal plants already exceeds that of new natural gas combined 

cycle plants,4 and “today’s CCS technologies would add around 80% to the cost of electricity for a new 

pulverized coal (PC) plant, and around 35% to the cost of electricity for a new advanced gasification-

based (IGCC) plant.”5 

In short, the EPA has proposed a standard that no commercially-viable coal plant can meet. This is not 

surprising given President Obama’s longstanding ambition to “bankrupt” anyone who builds a new coal 

power plant6 and his vow to find other ways of “skinning the cat”7 after the election-day “slaughter”8 of 

cap-and-trade Democrats. The proposal is another EPA end-run around the legislative process.9 Surely, 

Congress would not approve the Carbon Pollution Standard – a de facto ban on the construction of new 

coal power plants – were it introduced as legislation and put to a vote. 

II. Bait and Fuel Switch 

Not so long ago, the EPA assured us it would not require new coal power plants to meet the CO2 

emissions profile of natural gas combined cycle plants. Let’s review some recent history. 

As the EPA interprets the Clean Air Act’s (CAA) New Source Review (NSR) provisions,10 new and modified 

major emitting facilities became subject to Best Available Control Technology (BACT) standards for CO2 

on January 2, 2011. That was the day the EPA’s greenhouse gas (GHG) motor vehicle emission standards 

took effect, making CO2 a “regulated air pollutant.” During the previous two years, there was much 

angst and speculation about whether the EPA might define BACT for CO2 so stringently that new coal 

power plants could not comply without fuel switching to natural gas. In March 2011, the EPA published 

a guidance document11 assuring stakeholders that BACT for CO2 would not require fuel switching. The 

agency specifically disavowed plans to “redefine the source” such that coal boilers are held to the same 

standard as gas turbines. The EPA stated: 

The CAA includes “clean fuels” in the definition of BACT. Thus, clean fuels which would reduce 

GHG emissions should be considered, but EPA has recognized that the initial list of control 

options for a BACT analysis does not need to include “clean fuel” options that would 

fundamentally redefine the source. Such options include those that would require a permit 

applicant to switch to a primary fuel type (i.e., coal, natural gas, or biomass) other than the type 

of fuel that an applicant proposes to use for its primary combustion process. For example, when 

an applicant proposes to construct a coal-fired steam electric generating unit, EPA continues to 

believe that permitting authorities can show in most cases that the option of using natural gas 

as a primary fuel would fundamentally redefine a coal-fired electric generating unit.12 
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The EPA reiterated this assurance in a Q&A document13 accompanying the guidance: 

12. Does this guidance say that fuel switching (coal to natural gas) should be selected as BACT for a 

power plant? 

 No. 

 BACT should consider the most energy efficient design and control options for a proposed 

source. 

 BACT should also include consideration of “clean fuels” that may produce fewer emissions 

but does not necessarily require a different type of fuel from the one proposed, particularly 

when it can be shown that using another type of fuel would be inconsistent with the 

fundamental purpose of the facility. 

This bears directly on the ethical and legal propriety of the EPA’s proposed New Source Performance 

Standards (NSPS) for CO2 emissions from power plants (a.k.a. the Carbon Pollution Standard). In general, 

NSPS provide the “floor” or minimum emission control standard for determining a major emitting 

facility’s BACT requirements. Under CAA § 169(3), application of BACT may not result in emissions that 

exceed those allowed by the applicable NSPS.14 BACT is intended to push individual sources to make 

deeper emission reductions than the category-wide performance standard requires. As one EPA official 

explained: 

The NSPS are established after long and careful consideration of a standard that can be 

reasonably achieved by new sources anywhere in the nation. This means that even a very recent 

NSPS does not represent the best technology available; it instead represents the best 

technology available nationwide, regardless of climate, water availability, and many other highly 

variable case-specific factors. The NSPS is the least common denominator and must be met; 

there are no variances. The BACT requirement, on the other hand, is the greatest degree of 

emissions control that can be achieved at a specific source and accounts for site-specific 

variables on a case-by-case basis.15 

Yet despite the EPA’s assurance that BACT, although more stringent than NSPS, will not require fuel 

switching or redefine coal power plants into the same source category as natural gas power plants, the 

Proposed Carbon Pollution Standard does exactly that. 

To repeat, Congress never voted to ban new coal generation. Indeed, Congress declined to adopt similar 

CO2 performance standards for coal power plants when Senate leaders pulled the plug on cap-and-

trade. Section 116 of the Waxman-Markey “American Clean Energy and Security Act”16 would have 

established NSPS requiring new coal power plants to reduce CO2 emissions by 50% during 2009-2020 

and 65% after 2020. Congress did not pass Waxman-Markey because the public rejected it. The 

legislation became politically radioactive soon after it narrowly passed in the House. In the November 

2010 elections, 29 Democrats17 who voted for Waxman-Markey got pink slips from their constituents. 
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In April 2011, a bipartisan majority in the House passed H.R. 910, the Energy Tax Prevention Act, 

sponsored by Rep. Fred Upton (R-Mich.), by a vote of 255-172. H.R. 910 would overturn all EPA GHG 

regulations except for those the auto and trucking industries had already made plans and investments 

to comply with. Senatorial efforts to rein in the EPA — particularly Sen. Lisa Murkowski’s (R-Alaska) 

Congressional Review Act resolution of disapproval18 in 2010 and Sen. James Inhofe’s (R-Okla.) 

companion bill to H.R. 91019in 2011 – would likely have gained more support had the agency admitted, 

before the votes on those measures, that, come 2012, it would promulgate CO2 performance standards 

that no commercially-viable coal plant can meet. 

III. Five Ways Weird 

The Carbon Pollution Standard may be among the weirdest regulations ever proposed. This dubious 

distinction is no doubt related to the fact that the EPA is attempting to regulate GHGs through a statute 

neither designed nor intended for that purpose. The proposal is bizarre in at least five ways. 

(1) The EPA classifies natural gas combined cycle — a type of power plant — as a “control option” or 

“system of emission reduction” for coal-fired power plants. 

The EPA picked 1,000 lbs CO2/MWh as the “standard of performance” for new fossil-fuel EGUs because 

that is the “degree of emission limitation achievable through natural gas combined cycle generation.”20 

But consider how the CAA defines “standard of performance” *CAA § 111(a)(1)]: 

The term “standard of performance” means a standard for emissions of air pollutants which 

reflects the degree of emission limitation achievable through the application of the best system 

of emission reduction which (taking into account the cost of achieving such reduction and any 

non-air quality health and environmental impact and energy requirements) the Administrator 

determines has been adequately demonstrated.21 

Performance standards are supposed to reflect the best “system of emission reduction.” But natural gas 

combined cycle is not a system of emission reduction. It is a type of power plant. EPA is not proposing 

that new coal power plants install emission reduction systems that have been “adequately 

demonstrated.” Rather, EPA is proposing that new coal power plants be new natural gas plants. EPA is 

saying with a straight face that natural gas combined cycle is an emission reduction system that has been 

adequately demonstrated for coal power plants. This is no more reasonable than claiming that zero-

carbon nuclear-, hydro-, wind-, or solar-electric generation is an emission reduction system that has 

been adequately demonstrated for natural gas combined cycle power plants. 

The proposed rule is the first time EPA has ever defined a performance standard such that one type of 

facility can comply only by being something other than what it is. 

(2) The EPA lumps coal boilers and natural gas turbines together in a newly-minted industrial source 

category (fossil-fuel EGUs) — but only for CO2 emissions, not for criteria or toxic air pollutants. 

The EPA sets performance standards for specific categories of industrial sources. A coal boiler is 

different from a gas turbine, and up to now the agency reasonably regulated them as different source 
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categories, under different parts of the Code of Federal Regulations – Subpart Da for coal boilers,22 

Subpart KKKK for gas turbines.23 The EPA now proposes to regulate coal boilers and gas turbines as a 

single source category — fossil-fuel EGUs — under a new subpart numbered TTTT. But only for CO2! Coal 

boilers and gas turbines will continue to be regulated as separate source categories for criteria and toxic 

pollutants under Subparts Da and KKKK.24 

Why hold coal boilers and gas turbines to different standards for those pollutants? The EPA’s answer: 

This is because although coal-fired EGUs have an array of control options for criteria and air 

toxic air pollutants to choose from, those controls generally do not reduce their criteria and air 

toxic emissions to the level of conventional emissions from natural gas-fired EGUs.25 

The same logic argues even more strongly against imposing a single CO2 standard on coal boilers and 

natural gas turbines. Coal plants have no “adequately demonstrated” options for reducing CO2 

emissions to the level of emissions from natural gas plants. CCS may qualify in 10-20 years, but it is too 

costly now and is not expected to become economical in the near future. 

Subpart TTTT is clearly a contrivance aimed at killing the future of coal generation. It is the epitome of 

‘results-oriented’ (agenda-driven) regulation. 

(3) The proposed rule exempts modified coal power plants from the CO2 performance standard even 

though CAA Sec. 111 requires modified sources to be regulated as “new” sources. 

CAA § 111(a) defines “new source” as “any stationary source, the construction or modification of which 

is commenced after the publication of regulations (or, if earlier, proposed regulations) prescribing a 

standard of performance under this section which will be applicable to such source.”26 The provision 

defines “modification” as “any physical change in, or change in the method of operation of, a stationary 

source which increases the amount of any air pollutant emitted by such source or which results in the 

emission of any air pollutant not previously emitted.” These definitions clearly imply that, once the EPA 

proposes CO2 performance standards for power plants, a coal-fired EGU that increases its CO2 emissions 

due to a physical change or change in operation is a “new” source. 

That modified sources are new sources is the opinion of the D.C. Circuit Court of Appeals. In Asarco v. 

EPA, the Court stated: 

Finally, EPA claims that § 111 is aimed primarily at new construction, br. for EPA 

at 19-20, and candidly admits that it intended “to develop a modification 

regulation * * * which minimizes that impact on existing sources.” May Meeting 

Minutes, supra note 11, at 11. The Act's language, however, is aimed at new 

sources, not just new construction, and defines existing sources that are altered 

so that their emissions increase as new sources. 

 

*** 
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The New Source Performance Standards are designed to enhance air quality by forcing all newly 

constructed or modified buildings, structures, facilities, or installations to employ pollution 

control systems that will limit emissions to the level “achievable through application of the best 

technological system of continuous emission reduction which * * * the Administrator 

determines has been adequately demonstrated.”27 

The EPA cited the Asarco case and invoked the plain meaning of CAA § 111 when rejecting a proposal to 

exempt modified Portland cement kilns from NSPS requirements: 

Industry commenters requested that EPA either exempt modification from the NSPS, or set 

separate limits. In this final rule we are still including modified kilns as an affected source. The 

suggestion that modified kilns be outright exempted from these NSPS revisions appears legally 

strained, given that modified sources are a type of new source for which EPA is obligated to 

develop, and review and revise as appropriate . . . . This would undermine the basis of section 

111 standards, where Congress wanted to assure that BDT [best demonstrated technology]  was 

applied to modified sources qualifying as “new.” The purpose of the Act is to enhance the 

Nation’s air quality (CAA Sec. 101(b)(1)), and new source performance standards under section 

111 serve that goal. Asarco v. EPA, 578 F. 2d 319, 327 (DC Cir. 1978).28 

On what grounds, then, does the EPA set aside the plain meaning of CAA § 111, the case law, and its 

own interpretation of the text? The agency claims that it does “not have adequate information as to the 

types of physical or operational changes sources may undertake or the amount of increase in CO2 

emissions from those changes.”29 That is strange. Since October 2009, the EPA has required the 

reporting, accurate recordkeeping, and verification of greenhouse gas emissions by any facility that 

emits at least 25,000 tons per year of CO2-equivalent emissions.30 The EPA publishes this information in 

a public database covering nine industry groups, which include 29 source categories and 1,562 power 

plants.31 In addition, the CAA Amendments of 1990 required power plants to monitor and report their 

CO2 emissions to the EPA by no later than January 1, 1995,32 and the agency has been collecting data on 

power plant modifications since the 1970s.  

The EPA also says it lacks “adequate information as to the types of control actions sources could take to 

reduce emissions, including the types of controls that may be available or the cost or effectiveness of 

those controls.”33 But the EPA knows full well that the only available options to meet the proposed 

1,000 lbs CO2/MHw standard are to install CCS or re-power with natural gas. 

A reasonable speculation is that the EPA is again adopting a bait-and-fuel-switch ploy, postponing until 

after the November 2012 elections a decision on how to apply the Carbon Pollution Standard to 

modified coal-fired power plants. The issue is potentially explosive, because the agency’s Utility MACT 

Rule and Cross-State Air Pollution Rule will require existing coal power plants to make substantial 

“physical changes.” To comply with those rules, hundreds of coal power plants will have to install new 

pollution controls such as flue gas desulfurization scrubbers, bag houses, and select catalytic reduction 

systems.34 Pollution control equipment can increase a power plant’s CO2 emission rate, as the EPA 

acknowledges: 
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We expect EGUs to undertake changes in the foreseeable future that would increase their 

maximum achievable hourly rate of CO2 emissions for purposes of the NSPS. We expect that 

most of those actions would constitute pollution control projects. In many cases, those projects 

would involve the installation of add-on control equipment required to meet CAA requirements 

for conventional air pollutants.35 

There is thus a risk that coal-fired power plants adding equipment to comply with the Utility MACT and 

Cross State Air Pollution rules would qualify as “new” sources under the Carbon Pollution Standard. The 

three rules in combination could have the effect of requiring many existing coal plants to either re-

power with natural gas, or shut down. Confronting this issue now would create a political liability for 

President Obama’s re-election campaign. That would appear to be the EPA’s real reason for not 

proposing at this time to regulate modified sources as new. 

One possible way to avoid the train wreck is to decree that pollution control projects (PCPs) are not 

modifications within the meaning of CAA § 111. Citing 40 CFR 60.14(e)(5), the EPA notes that its 

regulations exempt from the definition of “modification” the “addition or use of any system or device 

whose primary function is the reduction of air pollutants . . .”36 

But the EPA also acknowledges that in New York v EPA, the D.C. Circuit Court of Appeals struck down a 

similar PCP exemption in the agency’s NSR regulations. Among other points, the Court agreed with 

environmental petitioner Natural Resources Defense Council that “nothing in the statute or its 

legislative history suggests an intent to authorize a blanket exclusion of pollution control projects.” In 

fact, the Court noted, legislative history suggests the opposite: “[I]n enacting the NSPS program 

Congress rejected one version of the statute that defined ‘modification’ to exclude ‘pollution abatement 

facilities.’”37 The EPA acknowledges that the Court’s voiding of the PCP exemption for NSR “may call into 

question the continued validity” of the PCP exemption for NSPS.38 

In any event, the EPA’s exclusion of modified coal power plants from the proposed Carbon Pollution 

Standard is inconsistent with the plain language of the statute and appears to be another instance of 

“tailoring.” As in the EPA’s application of BACT and NSR to CO2, the agency finds itself compelled to 

amend the statute to avoid a snafu of the agency’s own making.39 

(4) The Carbon Pollution Standard has no monetized costs or benefits. 

The EPA says the proposed rule will not “add costs” to the electric power sector, ratepayers, or the 

economy, because the agency “does not project construction of any new coal-fired EGUs” between now 

and 2030. Rather, the EPA expects power companies “to build new EGUs that comply with the 

regulatory requirements of this proposal even in the absence of the proposal, due to existing and 

expected market conditions,” namely, the superior economics of natural gas.40 

The rule won’t “add costs” because, according to the EPA, it ratifies where the market is already going. 

By the same token, however, the rule has no estimated benefits. The EPA does “not anticipate any 

notable CO2 emissions changes resulting from the rule,” hence “there are no direct monetized climate 
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benefits in terms of CO2 emission reductions associated with this rulemaking.”41 A key assumption is that 

between now and 2030, natural gas will remain abundant and prices will remain low.  

Several developments could upset this applecart. A dash to gas in the electric utility sector combined 

with federal subsidies for natural gas vehicles and fueling infrastructure42 and the expansion of U.S. 

export markets43 could significantly increase gas prices. Concurrently, restrictions on hydraulic fracturing 

and the regulation of natural gas as a ‘carbon-intensive’ fuel (based on life-cycle analysis of fugitive 

methane emissions)44 could significantly decrease supply.  

Politics is an obvious wild card. An environmental movement that favored gas as a “bridge fuel” when 

prices were high and reserves were declining became hostile when, thanks to the “shale revolution,” 

reserves expanded and prices fell. For example, the Sierra Club, which during 2007-2010 received $26 

million in donations for its “Beyond Coal” campaign from natural gas mogul Aubrey McClendon,45 

launched a “Beyond Gas” campaign in 2012 to stop hydraulic fracturing. 

Let’s assume that the EPA is correct and the superior economics of gas preclude new coal power plants 

from being built. What then is the point of this rulemaking – why propose a Carbon Pollution Standard 

that will not reduce CO2 emissions or achieve any measurable climate benefit? 

Several reasons spring to mind. The rule expands the EPA’s control over electric utilities and creates a 

powerful new tool for “skinning the cat.” It puts fossil-fuel EGUs squarely under the EPA’s regulatory 

thumb with respect to their inescapable and principal byproduct, CO2. It sets the precedent for the EPA 

to promulgate CO2 performance standards for other sources – including natural gas combined cycle. As 

indicated above, if natural gas combined cycle can set the CO2 standard for coal boilers, then wind and 

solar power can set the CO2 standard for natural gas turbines. 

Perhaps most importantly, the Carbon Pollution Standard tees up the EPA to put the regulatory squeeze 

on modified and existing coal power plants in a second Obama administration. In EPA’s words: 

Although modified sources would not be subject to the 1,000 lb CO2/MWh standard for new 

sources, the EPA anticipates that modified sources would become subject to the requirements 

the EPA would promulgate at the appropriate time, for existing sources under 111(d).46 

* * * 

The proposed rule will also serve as a necessary predicate for the regulation of existing sources 

within this source category under CAA Section 111(d).47 

The proposal is the EPA’s first — not last — action to fulfill the agency’s December 2010 settlement 

agreement with State attorneys general and environmental groups. The agreement requires the EPA to 

set CO2 performance standards for both new and modified EGUs plus emission guidelines for non-

modified EGUs.48 By creating the framework for limiting CO2 emissions, the Carbon Pollution Standard 

puts fossil-fuel electric generation in an ever-tightening regulatory noose. 
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(5) The EPA inconsistently claims that CCS is and is not a commercially-viable alternative to fuel 

switching to natural gas. 

The EPA acknowledges that, despite economic conditions favoring natural gas combined cycle, a 

“limited amount of new coal-fired construction may nevertheless occur.”  The agency thus anticipates 

the criticism that the Carbon Pollution Standard “may limit construction of new coal-fired power 

plants.”49 The EPA’s response is that the Carbon Pollution Standard “would not foreclose the 

construction of new coal-fired EGUs,” because the new units would have the option to “install CCS 

control equipment (if not at the time of construction, then not long thereafter.)”50 But, as noted above, 

the EPA acknowledges that CCS can increase the cost of coal-generated electricity by as much as 80%. 

The EPA contends that Federal and State programs can make CCS “more affordable.”51 However, in a 

period of fiscal crisis, such support will not be extended to more than a handful of demonstration 

projects. With the national debt exceeding GDP, how can Congress justify spending billions for CCS 

equipment when natural gas combined cycle is so much cheaper? 

The EPA expects that the “costs of CCS will decrease over time,” partly because the Carbon Pollution 

Standard will create a “regulatory framework” that puts an implicit price on CO2 emissions.52 But as 

attorney Peter Glaser pointed out in recent testimony, the proposed rule will likely have the opposite 

effect, because it will prevent industry from achieving economies of scale: 

It may be true in general that the cost of the first unit in a new industry is high, while the cost of 

the thousandth unit is lower, but the maxim won’t apply in an industry where no one is allowed 

to build coal plants. There will be no way to get from the first unit to the thousandth unit.53 

The proposed rule also gives new coal-fired power plants the option to meet an immediate performance 

standard of 1,800 lbs CO2/MWh as long as they install CCS 10 years later and, over next 20 years, 

average no more than 600 lbs CO2/MWh, “such that the weighted average CO2 emissions rate from the 

facility over the 30-year period would be equivalent to the proposed standard of performance of 1,000 

lb CO2/MWh.”54 But, argues Glaser, this option too will fail to preserve a future for new coal generation: 

No unit can get financed if it violates EPA standards in 10 years unless it installs a technology 

that, at best, is only projected to be viable in 10 years. Lending institutions putting more than a 

billion dollars at risk will require considerably more certainty than the possibility that the unit 

will avoid violating regulatory standards if in 10 years CCS technology proves to be ready both 

commercially and as a matter of law and regulation.55 

The EPA is trying to square a circle. The agency knows that using NSPS to require fuel switching is not 

kosher. So the EPA needs the fiction that installing CCS is a viable alternative compliance option. But to 

get the proposal out of legal jeopardy, CCS would have to be an “adequately demonstrated” system of 

emission reduction, and the agency knows full well that it is not. 

IV. Pandora’s NAAQS 
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The EPA argues that there is no need for a new and separate endangerment finding to authorize CO2 

performance standards for power plants under CAA § 111. The agency has already made the 

determination, under CAA § 202, that greenhouse gas emissions endanger public health and welfare, 

and, according to the EPA, recent studies “strengthen the scientific conclusion that GHG pollution 

endangers public health and welfare.”56  

An implication of this argument is that the EPA need not make a new endangerment finding to regulate 

GHGs via the National Ambient Air Quality Standards (NAAQS) program. All the agency has to do is 

invoke the CAA § 202 endangerment finding by which it obligated itself to regulate GHG emissions from 

new motor vehicles. 

CAA § 108 requires the EPA to initiate a NAAQS rulemaking for “air pollution” from “numerous or 

diverse mobile or stationary sources” if such pollution “may reasonably be anticipated to endanger 

public health and welfare.” Carbon dioxide obviously comes from numerous and diverse mobile and 

stationary sources, and the EPA has already determined that the associated “air pollution” – the 

“elevated concentration” of GHGs in the atmosphere – endangers public health and welfare.57 Logically, 

the EPA must establish NAAQS for GHGs, and set the standards below current atmospheric 

concentrations. 

The Center for Biological Diversity and 350.Org petitioned the EPA more than two years ago to establish 

NAAQS for CO2 at 350 parts per million (~ 40 parts per million below current concentrations) and for 

other GHGs at pre-industrial levels.58 The potential for mischief is hard to exaggerate. Not even a 

worldwide depression that permanently lowers global economic output and emissions to, say, 1970 

levels, would stop CO2 concentrations from rising over the remainder of the century.59 Yet the CAA 

requires States to adopt implementation plans adequate to attain primary (health-based) NAAQS within 

five or at most 10 years.60 A CO2 NAAQS set at 350 parts per million would require a level of economic 

sacrifice vastly exceeding anything contemplated by the Waxman-Markey bill or the Copenhagen 

climate treaty, which aimed to stabilize CO2-equivalent emissions at 450 parts per million by 2050. If the 

NAAQS for CO2 did not require much of the economy – all fossil-fuel-based power generation, 

manufacture, transport, and agriculture – to simply shut down, it would effectively prohibit growth in 

those sectors.  

Unless overturned by Congress or the courts, the Carbon Pollution Standard will provide another 

precedent for applying NAAQS to GHGs and take America one step closer to policy disaster. 

V. He’s Got Cards He Ain’t Showing61 

The EPA has been eerily silent about the CBD/350.Org petition. To my knowledge, the Obama 

administration has addressed the NAAQS issue only once, in a Department of Justice brief on behalf of 

Tennessee Valley Authority in American Electric Power v. Connecticut. The brief argued that the CAA 

displaces tort litigation to control GHG emissions, because the EPA has a broad array of regulatory 

mechanisms for addressing climate change. Among the provisions cited is CAA § 108: 
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Section 108 of the Clean Air Act also provides EPA with a mechanism for listing pollutants that 

“endanger public health and welfare” and meet certain other criteria. When an air pollutant is 

listed, the Act requires States to regulate emissions to prevent pollution exceeding the EPA 

standards.62  

NAAQS regulation of GHGs would empower the EPA, State AGs, and environmental litigants to 

restructure the U.S. economy beyond any plausible legislative mandate from Congress. Petitioners in 

Massachusetts v. EPA set the stage for such a ‘climate coup’63 when they assured the Court that the case 

dealt solely with the EPA’s authority to regulate new motor vehicles under Title II of the CAA. Title II, 

they asserted, is “separate” from Title I, and “entirely separate” from the agency’s Title I authority to 

promulgate NAAQS.64 This assurance was profoundly misleading, because Title I and Title II are inter-

connected. Title II regulation of motor vehicle GHG emissions made major GHG emitters subject to 

regulation under the Title I (BACT/PSD) permitting program. And the EPA now claims that its Title II 

endangerment finding authorizes another form of Title I regulation, NSPS for CO2 emissions from fossil-

fuel power plants.  

Sooner or later the EPA will have to face the NAAQS issue. Both statutory logic and precedent (if the 

Carbon Pollution Standard is upheld) will favor the CBD/350.Org petition. 

Some good may yet come of this. A policy crisis over NAAQS regulation of GHGs would finally make clear 

that Massachusetts v. EPA created a constitutional crisis by authorizing the EPA to enact policies that the 

people’s representatives have not approved and would reject if proposed in legislation and put to a 

vote.  
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